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„ The MAIUNG DATE of this c ommunication appears on the cover sheet with the correspondence address ■ 

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- "tensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be t.mely filed 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)13 Responsive to communication(s) filed on 11 February 2004. 
2aM This action is FINAL. 2b)n This action Is non-final. 

3) a Since this application is in condition for allowance except for formal matters, prosecution as to the ments is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 

Disposition of Claims 

4) 13 Claim(s) Ml is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) 13 C!aim(s) ii/5 is/are rejected. 

7) 13 Clalm(s) 2-6 and 8-15 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)13 The drawlng(s) filed on 2/11/2004 is/are: aM accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 DD The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomn PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)13 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)l3 All b)D Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 
2.n Certified copies of the priority documents have been received in Application No. 



I WCIUIICU "iw 

S.KI Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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1) □ Notice of References Cited (PTO-892) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) M information Disclosure Statement(s) {PTO-1449 or PTO/SB/08) 

Paper No(s)/Mail Date 1/13/2003 . 



4) □ Inten/iew Summary (PTO-413) 

Paper No(s)/Mail Date. - 

5) □ Notice of Informal Patent Application (PTO-152) 
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DETAILED ACTION 
Priority 

1 . Receipt is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which papers 
have been placed of record in the file. 

Information Disclosure Statement 
3 The listing of references in the specification (French model 98 73 00 published under 
numbers 535 807 to 535 814 (L'Oreal), on page 2, lines 18-19) is not a proper information 
disclosure statement. 37 CFR 1.98(b) requires a list of all patents, publications, or other 
information submitted for consideration by the Office, and MPEP § 609 A(l) states, "the list may 
not be incorporated into the specification but must be submitted in a separate paper." Therefore, 
unless the references have been cited by the examiner on form PTO-892, they have not been 
considered. 

4. A supplemental copy of the form 1449 submitted 1/13/2003 is being supplied with all 
references initialed and considered. 

Claim Objections 

5. Claims 2-4 are objected to under 37 CFR 1 .75(c) as being in improper form because a 
multiple dependent claim must refer to preceding claims in the alternative only. See MPEP 

§ 608.01(n). Accordingly, the claims have not been further treated on the merits. 
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Claim Rejections - 35 USC §112 

6. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

7. Claims 1-15 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

8. A broad range or limitation together with a narrow range or limitation that falls within the 
broad range or limitation (in the same claim) is considered indefinite, since the resuUing claim 
does not clearly set forth the metes and bounds of the patent protection desired. Note the 
explanation given by the Board of Patent Appeals and Interferences in Ex parte Wu,\Q 
USPQ2d 2031, 2033 (Bd. Pat. App. & Inter. 1989), as to where broad language is followed by 
"such as" and then narrow language. The Board stated that this can render a claim indefinite by 
raising a question or doubt as to whether the feature introduced by such language is (a) merely 
exemplary of the remainder of the claim, and therefore not required, or (b) a required feature of 
the claims. Note also, for example, the decisions Ex parte Steigewald, 131 USPQ 74 (Bd. 
App. 1961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); and Exparte Hasche, 86 USPQ 481 
(Bd. App. 1949). 

In the present instance, claim 1 recites the broad recitation "over a distance less than D" 
in lines 10-1 1, and the claim also recites "preferably less than D/3" in line 1 1 which is the 
narrower statement of the range/limitation. 
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In the present instance, claim 10 recites the broad recitation "a height less than D" in line 
10, and the claim also recites "preferably less than D/3" in line 10 which is the narrower 
statement of the range/limitation. 

9. In light of the ambiguity discussed above in paragraph 8, the claims have been interpreted 
such that the narrower range is not a required element or limitation, and the claims will read on 
any reference that discloses the broad range of less than D. 

Claim Rejections - 35 USC §102 

10. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 35 1(a) shall have the effects tor purposes of tlus 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

1 1 . Claims 1 and 7 are rejected under 3 5 U. S.C. 1 02(e) as being anticipated by Herr et al. 
(US 6,371,316). 

Herr discloses a Tube (90) fitted with a head (20) intended to fix capping (60), and with a 
cylindrical or prismatic skirt (23) having an orthogonal section of any shape whose largest 
inscribed circle has a diameter D, characterized in that the head is provided with a circular 
cylindrical waU (37) extending towards the inside of the tube, surrounding an opening 
(unlabelled, Figure 3) concentric to said mscribed circle and having a diameter typically lying 
between 0.5*D and 0.9*D (Figure 3), and in that it essentially occupies the inner volume of the 
end of skirt (2) over a distance of less than D. 
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Herr also discloses, fixed upon the lower part of the head, a jutting part (37) oriented 
towards the inside of the tube. 

Allowable Subject Matter 

12. Claims 5, 6, and 8-15 would be allowable if rewritten to overcome the rejection(s) under 
35 U.S.C. 1 12, second paragraph, set forth in this Office action and to include all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

1 3 . Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi-om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 , 1 36(a) will be calculated fi-om the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS fi-om the date of this 
final action. 
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14. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patrick M Buechner whose telephone number is (703) 308-2602. 
The examiner can normally be reached on 7:00am-4;30pm M-Th and alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner' s 
supervisor, Gene Mancene can be reached on (703) 308-2696. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for pubUshed applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
appUcations is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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